Google 



This is a digital copy of a book lhal w;ls preserved for general ions on library shelves before il was carefully scanned by Google as pari of a project 

to make the world's books discoverable online. 

Il has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one thai was never subject 

to copy right or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often dillicull lo discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher lo a library and linally lo you. 

Usage guidelines 

Google is proud lo partner with libraries lo digili/e public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order lo keep providing this resource, we have taken steps to 
prevent abuse by commercial panics, including placing Icchnical restrictions on automated querying. 
We also ask that you: 

+ Make n on -commercial use of the files We designed Google Book Search for use by individuals, and we request thai you use these files for 
personal, non -commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort lo Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each lile is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use. remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 

countries. Whether a book is slill in copyright varies from country lo country, and we can'l offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through I lie lull lexl of 1 1 us book on I lie web 
al |_-.:. :.-.-:: / / books . qooqle . com/| 



X 016 



v 




THE LEGAL EXEMPTION 



OF 



THE CLEEGY 




FROM 



TURNPIKE TOLLS. 



BY 



THE REV. J. S. SIDEBOTHAM, M.A., 

©Tjjaplahr of ®jefa ©0%*, 
And City Lecturer at St. Martin Oar/ax, Oxford. 



T. AND G. SHRIMPTON, BROAD STREET. 

H. SPACEMAN, QUEEN STREET. 

LONDON: WHITTAKER & CO., PATERNOSTER &OW. 

CAMBRIDGE: MACMILLAN AND CO. 

ABINGDON: PARSONS, MARKET PLACE. 

1863. 



THE LEGAL EXEMPTION 



OF 



THE CLEEGY 



FROM 



TURNPIKE TOLLS. 



BY 

THE REY. J. S. SIDEBOTHAM, M.A., 
And City Lecturer at St. Martin Oar/ax, Oxford. 



T. AND G. SHRIMPTON, BROAD STREET. 

H. SPACEMAN, QUEEN STREET. 

LONDON: WHITTAKER & CO., PATERNOSTER ROW. 

CAMBRIDGE: MACMILLAN AND CO. 

ABINGDON: PARSONS, MARKET PLACE. 

1863. 



X 016 



\ 



J 





THE LEGAL EXEMPTION 



OF 



THE CLEKGY 




FROM 



TURNPIKE TOLLS. 



BY 



THE REV. J. S. SIDEBOTHAM, M.A., 
And City Lecturer at St. Martin Carfax, Oxford. 



T. AND G. SHRIMPTON, BROAD STREET. 

H. SPACEMAN, QUEEN STREET. 

LONDON: WHITTAKER & CO., PATERNOSTER £OW. 

CAMBRIDGE: MACMILLAN AND CO. 

ABINGDON: PARSONS, MARKET PLACE. 

1863. 



( 






THE LEGAL EXEMPTION 



OF 



THE CLEEGY 



FROM 



TURNPIKE TOLLS. 



BY 

THE REV. J. S. SIDEBOTHAM, M.A., 
And City Lecturer at 8t. Martin Carfax, Oxford. 



T. AND G. SHRIMPTON, BROAD STREET. 

H. SPACEMAN, QUEEN STREET. 

LONDON: WHITTAKER & CO., PATERNOSTER ROW. 

CAMBRIDGE: MACMILLAN AND CO. 

ABINGDON: PARSONS, MARKET PLACE. 

1863. 






•N 



THE LEGAL EXEMPTION OF THE CLERGY 



FROM TURNPIKE TOLLS. 



My sole object in giving further publicity to the subject of 
the following pages, than it has already obtained through the 
medium of the public press, is to make more generally known 
to the Clergy a privilege which, I am entirely convinced, is 
legally theirs : which some of them have recently claimed with 
success, and which places them in this respect on an equality 
with the non-conformist ministers, who, for a long time past, 
have claimed it unquestioned — I mean the exemption from 
toll when on any kind of ministerial duty. It is really little 
short of ludicrous that, when dissenting ministers go through 
toll-gates free of charge, a toll-collector should say to a Minis- 
ter of the Established Religion of the land, "All Church Par- 
"sons pay." I am happy to say, however, that, in this instance, 
the Clergyman summoned the toll-collector for exacting the 
toll, and obtained a conviction ; tod that, when going on tem- 
porary duty, out of the Diocese in which he is a licensed Curate. 

I must here take the opportunity to disclaim any wish to 
attempt to interfere with the already existing privileges of 
others. 

From facts which have recently transpired, it is evident 
that by far the greater part of the Clergy are unaware of 
their privilege of exemption from turnpike toll, whqn on their 
ministerial duties; or, if they have attempted to claim the ex- 
emption, have found that the toll-gate keepers have, civilly or 
otherwise, constituted themselves judges in the case, and have 



given their dictum that A. is, and that B. is not, exempt. Dis- 
senting preachers have, however, constantly insisted on their 
claim, and have had it allowed ; as has also been the case with 
the Priests of the Roman Communion. Had not the Clergy 
of the Church of England really possessed an equal privilege, 
it is obvious that the law would have pressed unfairly ; and it 
is only in accordance with reason and common sense, that the 
Ministers of the Established Religion of the land should be, 
at least, on an equality in privilege with those who are 
tolerated. 

The idea has generally prevailed, that a Clergyman going 
on duty to his own Church, is exempt from toll at any gates 
he may have to pass through within his own Parish on Sunday; 
and I am not aware of any instances in which this point has 
not been conceded. But I claim much more than this ; and 
have, within the last few months, advanced step by step in 
contesting the claim, till I have, as I think, at length fairly 
established it in my own case, and am now anxious to make 
known to others a privilege with which, I am sure, many are 
unacquainted. 

I claim that a Clergyman on duty, his own or temporary, 
alone or with others, driving or driven, with his own, or a 
borrowed, or a hired horse or vehicle, or both, on any day 
whatsoever, is exempt from all turnpike tolls; and I make this 
claim strictly in accordance with existing Acts of Parliament, 
as interpreted by the late Lord Chief Justice of England, 
Lord Campbell. 

Toll-collectors either do know the state of the law, or they 
do not know it. If they do know it, they are unwarrantably 
exacting ; if they do not, it is their duty to make themselves 
acquainted with it. In neither case, however, have they the 
right to arrogate to themselves the office of judge, or to use 
the abusive language to which not only myself, but several 
Clergymen well known to me, have been, in some instances, 
subjected, on claiming the exemption. In this latter case, 
however, the remedy is a summons to a Bench of Petty Ses- 
sions, under 4 George iv.,c. 95, s. 30, which makes any toll-col- 
lector, who may use " scurrilous or* abusive language to any 
" passenger or traveller," liable to a penalty not exceeding 455. 



I quote, in support of the above-mentioned general' claim 
for exemption from turnpike-toll : — 

1. The 3 George iv., e. 126, s. 32, which provides that any 
Clergyman is exempt from toll, who is " going to or returning 
'' from visiting a sick parishioner or other his parochial duty 
" within his Parish/' This obviously applies to any day of the 
week. 

2. Temple v. Dickinson, tried in the Court of Queqn'a 
Bench, 4 November, 1858, before Lord Chief Justice 
Campbell and Justices Erie, Wightman, ami Hill. It wa* 
jfchen ruled that the exemption applies to gates outside the 
Parish to which the Clergyman is going on duty; and that a 
Clergyman going on temporary duty, with the permission of 
the Bishop, is a Curate within the meaning of the Act. 

3. The Act of Uniformity, 13 and 14 Charles ii., c. 4., 
p. 2, which makes it clear, as I shall presently explain, that 
the exemption extends to other than parochial duty. 

Some time since, for the information of the Clergy gen* 
jally, I embodied these views in a letter to the Oxford Times, 
and the Oxford Journal, which was further copied into the 
^Ecclesiastical Gazette, and other papers generally read by the 
Clergy. Shortly before this, circumstances had brought me 
into correspondence with a Clergyman in the north of Eng- 
land, who, acting on my advice, not only successfully re- 
sisted the payment of toll at a gate through wl^ich he hacjl 
frequently to pass, but made the tolkcolleptor refund totys 
tvhich he had been for some time previously illegally exacting 
from him. This circumstance, with others which came to my 
knowledge, determined me to give publicity to my experience, 
which I accordingly did, as I have above stated., under the 
signature of " A Clergyman qf the Biqcese qf Oxford/ 1 
at the same time expressing my willingness to afford any in- 
formation in my power to any of my brother Clergy who 
might be in want of it. 

Since the publication of this letter, I have been in active 
correspondence with Clergymen in all parts of the kingdom, 
who have written me their experience, and asked my advice. 
I am in consequence, by this time, I imagine, acquainted with 
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almost every case that can arise. Only one Clergyman with 
whom I have corresponded, differs from my view, and he but 
in one point. 

One gentleman, however, under the signature of " A County 
" Magistrate/' wrote a reply to the Oxford papers, impugning 
the correctness of my views, which I felt bound to answer ; 
and since the appearance of that answer, I have received such 
solicitations from Clergymen and others who feel interested 
in the question, to give a further and more lasting publicity 
to the case than can be done through the medium of a news* 
paper, that I have been induced to embody the whole in a 
pamphlet. I subjoin the " County Magistrate's" letter, as 
it appeared in the Oxford papers : — 

EXEMPTION OP THE CLERGY FROM TOLLS. 

To the Editors of the " Oxford Times," and " Oxford Journal. 99 

" Sir, — My attention has been drawn to a letter which appeared in 
your columns, signed 'A Clergyman of the Diocese of Oxford/ 
relating to the exemption of the Clergy from turnpike tolls ; and, as the 
subject may be important to many of your readers, I think it right to 
point out to them that the view taken by your correspondent is not that 
which is generally entertained on that subject. 

" The Act of Parliament under which these exemptions are claimed is 

3 George iv.,c. 126, s. 32, which enacts ' That no toll shall be demanded 
' or taken by virtue of this or any other Act or Acts of Parliament, on 
' any turnpike road, of or from any person or persons going to or return- 

• ing from his, her, or their proper parochial Church or Chapel; or from 

• any Rector, Vicar, or Curate going to or returning from visiting any 

4 sick parishioner, or on other his parochial duty within' his Parish.' 

" Your correspondent refers to a case, Temple t?. Dickinson, decided in 
the Court of Queen's Bench, Nov. 4th, 1858 ; and, unless I misunder- 
stand him, cites it as an authority for the following positions : — 
- u 1. That the exemption extends to gates outside the Parish to which 
the Clergyman is going on duty. 

" 2. That a Clergyman going on temporary duty is a Curate within 
the meaning of the Act, 

" 3. That the claimant of the exemption may have other persons 
with him. 

" Your correspondent also says, ' The Act of Uniformity makes it clear 

• that the exemption extends to other than parochial duty. I established 



* this point not many days since, on going to perform Divine Service in 
' the Chapel of a College, with which I ani not connected, within this 

* Diocese/ 

" Now, if any one will take the trouble to refer to the case of Temple 
v. Dickinson (28 L. J. Mag., cases 11 23 ; J. P., 227), he will find that 
it is an authority to this extent only :—-« That a Clergyman appointed 

* by the Churchwardens of a Parish, with the permission of the Bishop of 
' the Diocese, to discharge the clerical duties of that Parish until the in- 
duction of another Vicar, is a Curate within the exemption of the Act/ 

"That the exemption extends to turnpikes without the Parish to 
which any Rector, Vicar, or Curate is going to or returning from visiting 
any sick parishioner or other parochial duty within his parish. 

" It is no authority to support the view taken by your correspondent 
— that any Clergyman going on temporary duty is exempt, not that the 
claimant of the exemption may have other persons with him. I am not 
aware that any judicial decision has been given on either of these points i 
in the absence of any such, I may mention that the editors of the Justice 
of the Peace, whose opinions on such points are generally correct, have 
advised ' That a Clergyman is not exempt from toll when going to or re* 

* turning from performing duty out of his own Parish/ The exemption 
can only be claimed by him as a person going to or returning from ' his 

* proper parochial Church/ or as a Rector, Vicar, or Curate going to or 
returning from ' his parochial duty within his Parish.' It is clear that 
he fulfils neither of those conditions ; and, if so, he is of course not en- 
titled to exemption. But he would not lose the benefit of the exemption 
by residing out of the Parish of which he is the duly appointed Clergy- 
man. He would still be going to or returning from his ' proper paro- 
4 chial Church/ or ' his parochial duty/ as the case may be, although he 
might happen to be personally present in another Parish from that to 
which the Church may be or the duty is to be performed (see 22 J. P., 
11). 

" With respect to the other point, ' that the claimant of the exemption 
4 may have other persons with him.' The same gentlemen have advised, 
4 that so far as the exemption in favour of the Rector is concerned, it 

* appears to be strictly personal, and only intended for the benefit of 

* Clergymen who drive themselves, and, consequently, that it will not ex- 
4 tend to any other person who may happen to be in the same carriage with 
' the Clergyman, however bond fide the occasion may be* (see 26 J. P., 
460, and 25 J. P., pp. 94, 428, 620, and 735, to the same effect). 

*' I cannot understand how the Act of Uniformity can extend the ex- 
emption ' to other than parochial duty/ since the statute conferring it ex- 
pressly limits it to such duty. 

" Although I do not concur in your correspondent's views, I do not 
mean to assert that they are erroneous ; I merely wish to guard those 
who may be inclined to act upon them, against treating them as settled 
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law, and to show that they are at variance with the opinions of members 
of the legal profession expressed in the Justice of the Peace. 

" Apologizing for the length I hare trespassed upon your columns, 

" I have the honour to be, Sir, 

* Your obedient Servant; 

« A COUNTY MAGISTftAtlk* 

*o this I reply ,that he has assuredly no* inisimderstood me, 
I did assert add I still maintain all that he gives me credit 
for, viz. : — 

1. That the exemption from toll extends to gates outside 
the Pariah to which the Clergyman is going on duty. 

2. That a Clergyman going on temporary duty is * 
Curate within the meaning of the Act. 

3. That the claimant of the exemption may hare other 
persons with him; 

I beg to states that in the case to Which I referred in my 
first letter, in which I obtained a conviction against a toll-gate 
keeper, who exacted a toll from me when going on temporary 
duty, Temple t\ Dickinson was carefully looked into* both by 
the Bench and the Clerk to the Magistrates, as it had been by 
inyself previously, and that the Justice of the Peace was con- 
sulted at thd same time. The opinion of the Clerk to the 
Magistrates was opposed to mine ; but I nevertheless obtained 
iny conviction, urging that the opinion of the editors of a law 
periodical, although they are three most respectable members 
df the Bar, was not to be taken in preference to that of the 
Lord Chief Justice of England. And I maintain that Lord 
Campbell does bear me out. I grant that in Temjjle <?. Dick- 
inson, Mr 1 ; Dickinson had the permissive paper from the 
Bishop of Exeter* to Which reference has been made* and tim 
appointed by the Churchwardens to officiate during the time 
the Benefice of Xingsteignton was vacant. But these were 
Mere accidents, and I deny that Lord Campbell's ruling is to 
be thus restricted. He ruled that a Clergyman on temporary 
duty, with the permission of the Bishop, is a Curate within 
the meaning of the Act. I Contend that the words, " with 
u the pennission of thfe Bishop/* give nie all that I want. The 



words addressed to Deacons at their ordination are, " Take 
" thou authority to read the Gospel in the Church of Chd, and to 
" preach the same, if thou be thereto licensed by the Bishop 
« himself." 

This argument, I need not say, is not in the least invalida- 
ted by the fact, that every one in Priest's orders preaches in 
his own right, and requires no license, or any permission to 
preach, further than that implied in the fact of his having been 
admitted into Priest's orders. Were this not so, those of the 
Clergy who have been ordained upon such titles as College 
Fellowships, Masterships of Schools, &c., would be excluded 
from the privilege which I claim for the Clergy as a body 
(and even for those not licensed to preach, when going on 
their other Clerical duties) ; but I have specially consulted 
one of the highest authorities on Ecclesiastical Law to be 
found in England, on this point, and find that it is as I state. 

Next, what is the meaning and object of a Curate's license ? 
I believe very few people know. Coupled with the above quoted 
words, " in the Church of God," it is certainly not intended to 
restrict the ministrations of the holder to one Church or one 
Parish. It is not evert/ Clergyman who is licensed to preach. 
I know an instance at this moment of a young man ordained 
some time since to the Diaconate, but who (not by any means 
from anything against himself) holds no preaching license. 
And at the date of the Act of Uniformity, such instances were, 
in all probability, more common still. It is not every ordained 
person therefore who is, as a matter of course, licensed to 
preach. The license is, then : — 

1. A special permission to preach. 

2. A document whereby the payment of stipend is secured 
to the holder ; and 

3. A satisfactory proof to the parishioners that the Rev. 
M. or N. is the person nominated by the Incumbent, and ap- 
proved by the Bishop, to minister continuously to their spiritual 
wants. 

I beg to quote, in support of this third position, the require- 
ment of 1 and 2 Yict., c. 106, s. 102 ; that the Bishop's 
Registrar shall supply to the Churchwardens of every Parish 
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a copy of the Curate's license, to be, by them, deposited in 
the Parish chest ; and shall keep suspended in his Registry 
an alphabetical list of all persons so licensed within the Dio- 
cese. At the time of my ordination as Deacon, I was ad- 
dressed in common with others by the Bishop who ordained 
me, in these words — " This license authorises you to officiate 
in any part of my Diocese, or in any other Diocese, till you 
are prohibited by the Bishop of that Diocese." Instances of 
such prohibition are not wanting. The Bishop of Rochester 
has just given us a case in point ; and the gentleman so pro- 
hibited of course could not claim the exemption in any part 
of the Diocese of Rochester. Of course the fact of being 
Uoensed or beneficed, or holding a dignity, « a Blip's per- 
mission until a prohibition is imposed. But if the Clergy 
were obliged to have the permission of their Bishop for every 
occasion on which, within their own Diocese, it may be neces- 
sary to obtain the temporary assistance of a neighbour, the 
Bishops would have no peace from the unceasing although 
unnecessary applications with which their Clergy would have 
the annoyance of being compelled to weary them. Different 
Bishops have different customs, and some Bishops do reason* 
ably require that a Clergyman left for some time in charge of 
a Parish, shall have such regular sanction ; but any Bishop 
might well feel that his time was trespassed on, who had to 
reply to such an application with regard to a single service, 
taken by a near neighbour well known to both Bishop and 
Clergyman. Nevertheless, for even this single service, 
whether on Sunday or week-day, I claim for the Clergy 
the benefit of the exemption ; and that on principle, not merely 
for the amount saved. Some Bishops, however, for the pro- 
tection of the Church at large, have recently imposed a sorne^ 
what general prohibition as to strange Clergy. The Bishop 
of this Diocese, in consequence of the recent surreptitious 
ministrations of certain impostors not in Holy Orders, has 
most rightly required that no Clergyman unconnected with 
the Diocese shall minister within it for more than a single 
Sunday without his permission. * For this requirement he 
has in every way my best thanks, and especially (as I happen 



11 

now to be writing on the subject) for the consequent simplifi- 
cation of the Turnpike question. I contend, then, that " the 
" true intent and meaning of the A ct," and of Lord Campbell's 
ruling thereon (and in this view I am warmly supported by 
one of the most able and long experienced County Magis- 
trates in my neighbourhood), is that the ordained person, 
going to perform ministerial duty in any Parish, or conse- 
crated building, or building licensed for Divine worship, is 
the person intended by law to be exempt from toll. As for 
the words " within his Parish/' the Parish to which the claim- 
ant of exemption is going on duty is, according to Lord 
Campbell's ruling, his Parish for the time being, and within 
the meaning of the Act. And the words " a Rector, Vicar, 
" or Curate," are simply used generically, as comprehending 
the generality of the Clergy, and by no means exclude Lectu- 
rers, Canons and Minor Canons of Cathedrals, Collegiate 
Clergy, or in fact any ordained Minister, licensed to preach, 
and thereby permitted to do so by any Bishop until pro- 
hibited. If this is not the case, non-conformists have a most 
unfair advantage over the Ministers of the Established Religion 
of the land. It might as well be argued that because the 
wording of some portions of the Liturgy is " all Bishops and 
" Curates," therefore the Clergy of other titles are not included 
in the prayer ; and the idea that tolerated persons are intended 
by law to have a privilege from which legally authorized per- 
sons are the only class excluded, is really too preposterous to be 
for an instant entertained on consideration by any person of 
ordinary intellect. 

As to the case of passengers. A person exempt by law is 
in the position of a person who is exempt by reason of having 
paid the toll, as regards the gate at least at which he may 
claim the exemption. - (Of course he cannot demand a ticket 
to clear another gate. If he come to that other gate be/ore 
he arrive at the place in which his duty lies, he is exempt as 
at the first gate by the duty on which he is travelling ; if not, 
he is, like any other private individual, liable to the toll.) If, 
therefore, a person exempt by law may not have passengers 
.with him, a turnpike man may, when one person (not so ex- 



12 

empt) has paid the toll in the ordinary way, demand it again 
of every other person in the vehicle, on the ground that though 
the one who has paid it is exempt, the others who have not 
paid it, are not exempt. The " County Magistrate," who 
replies to me, appears to have lost sight of the fact that the 
toll is not levied on the individuals in the vehicle, but on the 
vehicle and horse, or horses. Quite recently a civil servant, 
exempt by law, obtained a conviction against a toll-collector 
who exacted a toll from him on the ground that a farmer, 
whom he was driving, would otherwise have been driving his 
own horse, and thereby liable to toll. The Bench, neverthe- 
less, convicted the toll-collector, ruling that one person ex- 
empt by law exempted the vehicle. Were this not so, what 
could prevent the levying of a toll on every person in a mail 
coach, except the coachman and guard P But who ever heard 
of such an attempt P 

He further says, " I am not aware that any judicial decision 
has been given on either of these points." I contend that 
such a decision was most distinctly given on the first two by 
Lord Campbell's ruling, in Temple v. Dickinson : the third 
was decided as above. What would otherwise be the benefit 
of the exemption to those of the Clergy who by reason of age 
or infirmity cannot drive themselves P Turnpike-keepers fre- 
quently dispute the right of passengers generally, although 
they say that a driver is allowed by the Act. Nothing of the 
sort; there is no alternative: and I contend that nothing 
whatever in the Act either requires a Clergyman claiming 
the exemption to drive himself, or prohibits him from having 
other persons with him. 

As to the Justice of the Peace. It is a very respectable and 
well-conducted law-periodical : and I have no doubt generally 
a fairly safe guide. But it is not infallible, and Magistrates 
are by no means unanimous in thinking it so. A Northern 
County Magistrate with whom I have been recently in cor- 
respondence on this subject, quotes it against my view on one 
point, while he is at some pains to prove to me with regard 
to another that I am right, and the Justice of the Peace wrong. 
That other point is this very one of passengers. On 27 April 
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last year, a toll-collector, not in the most civil manner, enforced 
a toll from me on this ground. On 8 July he refunded it, with 
a somewhat altered demeanour from that with which he had ex- 
acted it. Another Clergyman, a few miles from me, who is also 
a County Magistrate, regularly aild successfully resists the toll 
Wheh going occasionally to his second Parish, at a distance 
from his Rectory, with his family. This second church is not 
their usual place of worship, and the exemption is claimed in 
his right* not theirs. My opponent says, " I cannot under- 
" stand hoW th£ Act of Uniformity can extend the exemption 
to other than parochial duty, since the statute conferring it 
expressly limits it to such duty." I contend that the Statute 
conferring the exemption does not so limit it. It exempts 
persons " going to their Parish church or other places of reli- 
" gious worship tolerated by law." This is wide enough as re- 
gards the laity, and is evidently intended expressly to avoid 
this very limitation. If as regards the people, how much 
more those who minister to them. And I can neither see, 
nor do I for an instant believe, that the Ministers of the Estab- 
lished Religion of the land are intended to be excluded from a 
privilege which all others claim unquestioned. Had not the 
legislature taker! it fti? granted that the authorized Clergy 
were already exempt to the extent I claim, they would 
scarcely have ventured on the step of giving such a privilege 
to tolerated Ministers by a subsequent Act. Again, " in the 
u Church of God " are the words of the Prayer Book, and conse- 
quently sanctioned by the Act of Uniformity. Does my 
opponent mean to say that gaol and union Chapels, and Cathe- 
dral and Collegiate Churches are preluded from this category? 
Or that they are included in the category of parochial duty P 
I am sorry that he does not take my view of the Act of Uni- 
formity, but I cannot help it; and I can see nothing in 
3 Geo. iv. c. 126, s. 32, which annuls one single word of 
that important Act. 

I beg to assure him that my letter was not written with 
the absence of care or thought, for which I can but think he 
gives me credit, or with the laxity of wording of the Justice 
qf the Peace> in the weak expression that " the exemption 
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M appears to be strictly personal." Nor on the other hand have 
I given merely my own ipse dixit The whole of my view of 
the Turnpike case as df awn from Temple v. Dickinson, is taken 
from the Law Journal Reports, the acknowledged book of 
reference in the higher Courts. I have, however, carefully 
read the account in the Justice of the Peace, and can see no- 
thing in it to alter my first view of the question. And as I 
am arguing against its Editorial interpretations, I need say 
nothing more in this place on that head. 

The foregoing matter, or the bulk of it, was, like that at the 
commencement, embodied in letters to the Oxford papers. To 
those letters the following rejoinder has been made by the 
same County Magistrate who answered my first communica- 
tion. For the able letter which I now have the pleasure 
(though it be opposed to my own views) to quote, as before, 
I must reciprocate the thanks which in it my opponent so 
courteously offers to myself, for the more thoroughly sifting 
the subject, and as I think now, between his arguments and 
my own, exhausting it. 

To the Editors of the " Oxford Journal," and the " Oxford Times: 9 

Sir, — Permit me to offer a few remarks in reply to your correspon- 
dent's letters in your Journal of 17 January and 7 February on the sub- 
ject of " The Exemption of the Clergy from Tolls." 

That the exemption extends " to gates outside the Parish to which the 
" Clergyman is going on duty," is quite clear. 

" That a Clergyman going on temporary duty is a Curate within the 
41 meaning of the Act," is, I think, with all deference to the research 
which your correspondent has bestowed on the subject, not altogether 
free from doubt. I therefore ask those who may be inclined to coincide 
in his views, to examine the case of Temple v. Dickinson which he has 
cited (the authorized report of whioh will be found in 1 Ellis and Ellis, 
Queen' 8 Bench Reports, page 34), and to judge for themselves whether 
the Court decided more than the reporter has stated in his marginal 
note to that case, which for the information of those interested I give 
verbatim : — 

" The general Turnpike Act, 3 Geo. iv., c. 126, s. 32, enacts that ' no toll 
" ' shall be demanded or taken, by virtue of any Act, on any Turnpike 
" * road, from any Rector, Vicar, or Curate going to or returning froin 
<" visiting any sick Parishioner or other his parochial duty within hit 
" ' Parish.' 
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" Held : That this exempts a Curate who, in going to perform duty in 
" a Parish, passes through a turnpike gate in another Parish, from pay* 
" ment of toll at such a gate. 

" A Clergyman of the Established Church who, during the vacancy by 
44 resignation of the living of a Parish, has been requested by the Church- 
44 wardens to perform the duty of Curate, and has been authorized by a 
"letter sent by the Bishop's direction, but without license under the 
14 Bishop's hand and seal, to perform such duty, is a Curate within the 
44 above enactment." 

In the construction of a Statute it is a well-known rule that the mean- 
ing of a word may be ascertained by reference to the meaning of words 
associated with it. Permit me, then, to cite, from well-known writers, 
the definition of the word " Curate," and afterwards to draw the atten- 
tion of your readers to the context. 

44 Curate," says Dr. Burn (2 JSccL Law, page 54), " is a word of am- 
44 biguous signification. Sometimes, and most properly, it denoteth the 
14 Incumbent in general who hath the cure of souls ; but more frequently 
" it is understood to signify a Clerk not instituted to the cure of souls, 
14 but exercising the spiritual office in a Parish under the Rector or 
" Vicar ; and in this latter sense it is treated of in this place." 

Of such Curates there are two kinds : first, " temporary, who are em- 
44 ployed under the spiritual Rector or Vicar, either as an assistant to 
44 him in the same Church, or else in a Chapel of Ease within the same 
44 Parish belonging to the Mother Church; the other, byway of distinc- 
"tion called Perpetual, which is when there is in a Parish neither 
44 spiritual Rector nor Vicar, but a Clerk is employed to officiate there 
44 by the impropriator." 

Dr. Burn goes on to treat of Perpetual Curates ; and then with respect 
to the other class, temporary Curates, says (page 55), "The appoint- 
44 ment of a Curate to officiate under an Incumbent in his own Church, 
44 must be by such Incumbent's nomination of him to the Bishop." He 
then sets out the form of nomination. 

44 A Curate," says Dr. Hook, in his Church Dictionary (page 269), " is 
44 the person who has cure of souls in a Parish. In this sense the word 
44 is used in the Prayer Book, 4 All Bishops and Curates,' as the word is 
44 still employed in France and Spain." 

During the vacancy of a living it is the duty of the Churchwardens to 
take care that " the Church be well and duly served by such Curate as 
«* the Bishop shall approve of, whom they are to pay out of the profits of 
44 the Benefice." (Prideaux's Churchwarden's Guide, 9th edit., page 393.) 

From the foregoing, therefore, it would appear that a Curate must 
either be one lawfully appointed to the cure of souls within a Parish, or 
one appointed by the Incumbent, with the express authority of the Bishop, 
to officiate under him ; or in case of a vacant living, by the Church- 
wardens, with a similar authority; then, if reference be made to the 
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context, any Hector, Vicar, or Curate going to or returning from visit- 
ing an j sick Parishioner or on other his parochial duty within his Parish, 
it would seem to exclude others than those socially appointed to per- 
form clerical duties within the Parish for which they are so appointed, 
from the exemption in question, inasmuch as according to the definitions 
given by the authorities above cited they would not be included in the 
word Curate. 

It is also a rule in the construction of written instruments that, when 
several things or persons are expressly mentioned, those not mentione4 
are excluded ; consequently Rectors, &c, being mentioned, those of the 
Clergy who do not come within the denomination of those enumerated 
in the Statute would be excluded from the benefits of the exemption. 
Again : one part of a Statute must be so construed by another that the 
whole may, if possible, stand ; and if it can be prevented, no clause, sen- 
tence, or word shall be superfluous, void, or insignificant. According to 
the contention of your correspondent, what meaning would attach to the 
words " parishioner," or " parochial duty within his Parish?" If his 
view be correct, the Statute should have been worded " Any Clergyman 
" going to or returning from the performance of parochial duty." 

Your correspondent says in his second letter, that the Statute confer- 
ring the exemption does not limit it to parochial duty. " It exempts 
" persons going to their Parish Church, or other place of religipus worr 
" ship tolerated by law. This is wide enough as regards the laity, and 
" is evidently intended to avoid this very limitation. If as regards the 
" people, how much more those who minister to them," On this para? 
graph Mr. Gunning, in his work on Tolls, says that it consists of " two 
" separate and distinct provisions : the first relating to the Parochial 
" Church, &c. ; the other to the usual place of worship of the party. The 
41 former it is conceived applies to persons frequenting the Establishe4 
" Church in their own Parish, the latter to dissenters going to or return? 
" ing from their place of worship wherever situate. This construction is 
" strengthened by the fact of the second provision beginning afresh with 
44 the words ' of or from any other person, &c.,' thereby showing that 
44 the former member of the sentence was complete, and had relation to 
" other persons, and also by the words * tolerated by law/ which follow 
44 the words * usual place of religious worship,' and which cannot be ap- 
"prehended to apply to the 'proper parochial Church' which is estab- 
lished by law." Mr. Welsby also, in his last edition of Batemaris 
Turnpike Acts, says " The construction usually adopted in reference to 
41 the present exemption is, that a dissenter is exempt from toll in going 
44 to his usual place of worship, although it be out of the Parish where 
44 he resides ,- but that a Churchman is only exempt when going to his 
" proper parochial Church or Chapel." 

As to passengers. Your correspondent says that I appear to have lost 
sight of the fact that the toll is not levied on the individuals in the 
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vehicle, but on the vehicle, &c. I beg to assure him that I have not 
done so. I apprehend that every person using a vehicle is liable for the 
toll on passing though a gate whether he be the owner or not (provided 
of course that only one toll be levied). His liability arises from his be- 
ing in the vehicle in respect of which * toll is payable, and that if the 
toll be not paid, the collector may either distrain the vehicle or proceed 
against any one of the persons in it. Your correspondent will find on 
reference to the Statute, that the exemption in the case of a Rector, &c, 
does not apply to the carriage, but to the person in it, and consequently 
can only attach to those persons who are individually named. This 
appears to have been the intention of the legislature from the fact, that 
all the remaining paragraphs of the section confer the exemption on the 
carriages and horses, thereby indicating that in the case of a Rector, &c, 
it was not intended to free the carriage but only the Rector, &c, whereas 
in the succeeding eases (as in that of the mail coach mentioned by your 
correspondent) it was meant to free the carriage, although others than 
those for whom the exemption was primarily intended were also con- 
veyed in it, as in the case of County Police Officers, 3 and 4 Vic, c. 88, 
s. 1 ; of Staff Officers of Pensioners, 6 and 7 Vic, c. 95, s. 8. On that 
point as on the former, I referred to the Justice of the Peace, not as an 
authority, but to shew that Barristers of some standing in their profes- 
sion conducting a legal periodical in extensive circulation among Magis- 
trates and their clerks, and accustomed to advise on such points as those 
raised by your correspondent, did not concur in his views. 

I cannot conclude these remarks without expressing my regret that 
your correspondent should think that I did not give him due credit for the 
care and thought which he evidently bestowed in the preparation of his 
first, and I may now add subsequent letters. So far from it being my in- 
tention to convey any such impression, I beg to assure him that in common 
with many others, I feel indebted to him for the information he has 
afforded on a subject which cannot fail to be interesting to many of 
your readers, whether Magistrates, Clergymen, or Lessees of Tolls. 
My object in trespassing upon your columns was explained in my 
former letter, and I again feel bound to renew my apologies for the length 
to which these remarks have extended, 

I have the honour to be, Sir, 

Your obedient Servant, 

A COUNTY MAGISTRATE. 

According to the definitions given by Dr. Burn and Dr. 
Hook, indeed,, Clergymen on temporary duty may not seem 
to come "within the category of Curate, and I fully allow that 
in the passage "Bishops and Curates" in the Liturgy, the word 
" Curate " bear* the meaning which the County Magistaatb 
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assigns to it, but I cannot admit that it bears no other mean- 
ing. Without in the least impugning the correctness of the 
view of two such eminent authorities as Dr. Burn and the 
Dean of Chichester, I maintain as before, that this Prayer, 
headed as it is " A Prayer for the Clergy and people," most 
distinctly includes all the Clergy; the expression simply being 
equivalent to the exhaustion of the Clergy by the dichotomy, 
" Bishops and not Bishops," and that the congregation is 
" committed to " the " charge " of any Clergyman who may 
minister temporarily to them. But Dr. Burn begins by saying 
that it is a word of ambiguous signification, and my friend the 
County Magistrate himself says a Curate must be one nominated 
by the Incumbent. But I find no authority for his words " with 
" the express authority of the Bishop," and contend that, as I 
have on one of the most reliable authorities on such points in 
the land, the fact that every one in Priest's orders can preach 
without any license or further authority, until he receives that 
prohibition which with justice indeed it is always in a Bishop's 
power to impose, others than those usually understood by 
the word Curate, do nevertheless come within the category 
which it implies, and are clearly, when on duty, included in 
the benefit of the Statute, entitled to the exemption. And 
to his question, what meaning I attach to the words " parish- 
" ioner," and " parochial duty within his Parish," I reply, 
that the Parish to which such Clergyman is going on 
duty is for the time being his Parish ; and its inhabitants 
for the time being his parishioners ; and I therefore see no 
occasion for any alteration in the wording of the Act in order 
that it may bear the meaning which I attach to it. It must 
be borne in mind that what Lord Campbell had to do in 
Temple v. Dickinson was to decide whether Mr. Dickinson was 
or was not a Curate within the meaning of the Act, not to 
rule that other persons under different circumstances were 
not Curates ; and the one thing he did, the other he did not do. 
In reply to Mr. Ghinning's view, I would say that he only 
says in the first instance u it is conceived." Now, taking my 
opponent's view that every word employed in an Act is full of 
meaning, it is of course obvious that the converse is also true ; 
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and that, if no word is superfluous, void, or insignificant, the 
absence of words in onq place is as significant as their use in 
another. It is surely, therefore, much more reasonable to in- 
terpret the words " tolerated by law " as intended to include 
dissenting places of worship, than to exclude Churches or 
Chapels belonging to the Church of England other than 
parochial ; and to be sure (on my opponent's own ground) 
that if Mr. Gunning's view be correct, this portion of the 
Statute' would have been worded to the effect that "no toll 
" shall be taken from any persons going to their proper paro- 
" chial Church or Chapel, or of or from any dissenters, &c. :" 
in fact, that if only non-conformists had been meant, only 
non-conformists would have been mentioned. The further 
wording of the Statute is " on Sunday" (this surely is for the 
benefit of the non-conformist) ; " or on any day on which 
" divine worship is by authority ordered to be performed ;" 
(and this for the benefit of the Churchman.) Non-conformists 
generally have no ritual, no authority ordering the perform- 
ance of divine* worship further than the customary observance 
of Sunday. The Book of Common Prayer, which is an au- 
thority, as being especially sanctioned by Act of Parliament, 
orders it " daily throughout the year." I contend, therefore, 
that any persons going to attend the daily service in a Cathe- 
dral or Collegiate Church or Chapel would be clearly within 
the exemption, much more any Clergyman on such a founda- 
tion on his way to the same service in an official capacity. 

As to the personality of the exemption, again, I must still 
hold my former view ; and can but think that the distinction 
drawn by my opponent is one without a difference. I have 
referred to the Acts which he quotes, and can draw no con- 
clusion from them different to that at which I had arrived 
before. I can see no reason that friends should be allowed to 
accompany the Policeman or Staff Officer of Pensioners, while 
the privilege should be denied to the Clergyman, nor do I for 
one instant believe that such is the intention of the several 
Acts. I can rather see a reason for a conclusion of another 
kind, and that whereas a wife or sister or friend may be a 
real assistance to a Clergyman, the same agreeable society 
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may be a positive hindrance to those engaged in such duties 
as those of Police Officers, &c. ; still I by no means deny it to 
the Policeman, I only claim it for the Clergyman. 

All that comes to my knowledge but tends to strengthen 
the conviction I entertained from the time I first began to 
investigate the matter, that the Clergy of the Church of Eng- 
land are by law absolutely exempt from all Turnpike tolls 
whatsoever, when riding, driving, or driven, at any time, and 
under any circumstances, on bond fide ministerial duty ; except- 
ing, for instance, in such a case as that of a Clergyman walk- 
ing to his duty, and being accommodated with a seat in a 
oarriage accidentally going his way on another errand. I 
tjuote from the public papers one or two cases of Clergymen 
who have recently obtained convictions against toll-collectors 
who have illegally exdctdd tolls from them when on duty* 
The smallness of the penalty imposed is of no importance : 
the principle is established. In the only instance in which I have 
had to take a case before a Bench of Magistrates, I myself, 
on obtaining a conviction; asked for only a nominal penalty, 
although language the reverse of civil had been applied to 
me* 

In the Clerical Journal of 18 December it is stated that 
at the Bottisham Petty Sessions; the Ret. B. Wilson of Cam- 
bridge charged Frederick Cain of the Paper Mills Gate, with 
having illegally taken a toll of him when he was driving to 
do duty in the Parish of Bottisham* The cade was not pressed; 
bri the cdnsent of the defendant to fcfund the toll, and pay 
the costs, iftrhich amounted to 10s. 

On 3 January last, the BeV. L. B. J. Griffiths, Curate of 
Cowley, near Cheltenham (vide Cheltenham Ex&miner), obtained 
a conviction against Bichard Boroughs. The plaintiff, it seems* 
fesides otlt of hid Parish; and in going to his duty has to pass 
through the gate kept by the defendant* which is not in the 
Parish of which he is Curate; this being the defence of Mr. 
Boroughs for exacting the toll. The wording of the Act; 
however; is; *" No toll shall be taken by virtue of this Act, on 
*' any turnpike road from, &c.," and the Counsel for the plaintiff 
contended; that a Clergyman is exempt on going to his duty; 
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" though he came from the Land's End, or passed through 
" ten thousand turnpike gates." And Lord Campbell's ruling 
was to the same effect, " at any gate." 

On 14 January last, the Rev. W. J. Baron, Curate of 
Hungerford, Berks, in the Diocese of Oxford (vide Reading 
Mercury), obtained a conviction against Ann Didham, the 
keeper of the Bagshot turnpike gate, near Hungerford, for 
illegally exacting a toll from him when going to perform 
divine service in the Parish Church of Tidcomb, in Wilts, in 
the Diocese of Salisbury. On the claim for exemption by Mr. 
Baron, and to his answer to her question whether he was 
going to " Church or Chapel," her reply was, "All Church 
" Parsons pay" The Bench, however, immediately convicted 
the defendant, taking the same view with myself, both of the 
" true intent and meaning of the Act," and of Lord Campbell's 
ruling in Temple v. Dickinson. 

It has been urged by one County Magistrate with whom I 
have been in communication, that the decision of a Bench of 
Petty Sessions is no rule, unless supported by one of the higher 
Ctourts. I maintain, on the contrary, and in this view I am 
entirely supported by the Magistrate I have before referred 
to as having been my adviser throughout, that it does hold 
good until reversed by a higher Court. This is surely the 
plain common-sense view. Were the other view tenable, we 
should never arrive at a true decision on any point till every 
case had gone through Court after Court, till it reached the 
highest Court of Justice in the land, viz. the House of Peers. 
If toll-contractors were not fully aware that the law was on 
the side of the Clergy, they would long before this, for they 
have had ample opportunity, have taken some recent de- 
cisions of Petty Sessions to one of the Higher Courts ; but 
the-one case, Temple v. Dickinson, which has been decided in 
favour of the Clergy, has doubtless acted as a warning 
that the point is already adjudicated. In all probability, 
before the expiration of another quarter of a century, turn- 
pikes will have ceased to exist) and the Parishes be placed 
under a competent surveyor to each, paid by government, to 
tee the roads properly repaired. If, however, I knew that 
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the change were to come into operation ever so soon, I should 
still consider it my duty, until it did so come into operation, 
to oontend, upon principle, as far as was in my power, for the 
rights of the Clergy of the Church of England, and to claim 
for them, under already existing laws and interpretations of 
laws (without the slightest wish to attempt to procure the im- 
position of any disabilities on any who now claim the exemp- 
tion), at least an equality in privilege with non-conformist min- 
isters, civil or military servants on duty, those with horses going 
to or returning from being famed, or employed in husbandry, 
or any other persons included in the Act. If it be argued, that 
the words " within his Parish" absolutely bar all Clergymen 
on temporary duty from the benefit of the exemption, then 
Lord Campbell was wrong in his interpretation of the law — an 
alternative which few will be hardy enough to adopt. If, 
that Lord Campbell's words, " with the permission of the 
" Bishop/' imply that before a Clergyman can do duty out of 
his own Parish the Bishop's written permission must be first 
obtained in order that the Clergyman may claim the exemp- 
tion from toll ; it amounts to saying that a Bishop may not 
interpret a document which he himself has issued under his 
own seal and signature. If, that Lord Campbell did not in- 
tend to decide in favour of the Clergy all that I claim for 
them, my reply is that I do not say that he did. No Court 
of Justice ever decides more than is absolutely before it : so 
that I do not for an instant pretend that Lord Campbell 
meant to adjudicate on more than the merits of the case he 
was trying, viz., Temple v. Dickinson, and that this fact is in 
itself a sufficient answer to my opponent's argument that, as 
the Court decided no more than is comprised in 1 Ellis and 
Ellis, Queen's Bench Reports, therefore no more is to be 
deduced from it. I only contend that Lord Campbell's wojds 
comprehend all the Clergy who have ever been licensed 
to preach, or who are in Priest's orders, and all others who are 
going to perform any duties which they are appointed by the 
Bishop to perform ; and that were he now living, he would, 
did a case in point come before him, decide in the same direc- 
tum with his previous adjudication ; and certainly not refuse 
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to his own words the construction which they obviously bear, 
especially when anything short of it involves the preposterous 
difference in privilege, to which I have before alluded, between 
the Clergy of the Established Religion of the land and non- 
conformist ministers respectively. The expression in question 
is really almost equivalent to saying, " All the Clergy of the 
" Church of England," for the number of those who do not 
fulfil the condition is very small indeed. And why should it 
be otherwise P A letter indeed is now before me containing the 
opinion of a County Magistrate, that a Clergyman going on 
duty to a Parish with which he is unconnected is performing 
" purely a voluntary act," and that he cannot claim the exemp- 
tion. But if a voluntary act on the part of the particular indivi- 
dual, it is at least one required by law from some one for the 
Pariah ; and, I contend, as I have previously said, that the 
person going to perform the duty is the person intended by 
law to be exempt from toll. 

I hope that the Clergy may, from this time, claim their 
unquestionable right, and no longer continue to be the only 
class of Ministers of Religion excluded from a privilege 
to which they have at least an equal right with others, and 
their claiming of which privilege ought not even to be con- 
sidered an inconvenience, much less a grievance, when the 
work in which they are engaged is considered also. 



J. S. 8. 



10 March, 1863. 
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